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January 25, 2023
Greetings,

I am pleased to forward the Final Report of the Pandemic Practices Working Group, which I
am honored to chair, and which is a project of the Commission to Reimagine the Future of New
York’s Courts, chaired by Henry “Hank” Greenberg.

The pages that follow, are the culmination of an unprecedented effort put forth by an
extraordinary group of judges, court administrators, practitioners and dedicated “justice
partners”- which by all accounts is one of the most vibrant, diverse and committed groups ever
assembled to tackle a statewide project such as this. Every member of the Working Group has
been actively and enthusiastically engaged in several months of intense listening and information
gathering including three public hearings held in Albany, New York City and Buffalo, more than
30 remote listening sessions, and the review of voluminous written submissions from across the
state. Quite literally, hundreds of people had a hand in formulating the observations and
recommendations that follow.

As you read the attached report, members of the Working Group urge you to be mindful of the
unprecedented foundation upon which the pages are authored, and the great breadth and depth of
the input that formed the basis of this work. We share this report with heartfelt gratitude for the
countless many who helped create it. We are hopeful that this work will help assure that New
York’s Courts benefit from lessons learned during the pandemic; and that we will not squander
this opportunity to build upon the great work that so many in our courts-and the entire legal
community-have done to ready our justice system to take the next steps.

With appreciation for your attention and hope for great progress, we remain grateful for the
opportunity to be involved in this important process during this critical moment; and our
members look forward to being called upon to assist in the future.

Very Truly Yours,

raig J. Doran
NewXork State Supreme Court Justice
Chair, Pandemic Practices Working Group of the
Commission to Reimagine the Future of New York’s Courts

COUNTY COURTHOUSE 27 NORTH MAIN STREET CANANDAIGUA, NY 14424
Phone: 585-412-5292 Fax: 585-412-5328 cdoran@nycourts.gov
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Introduction

The Pandemic Practices
Working Group (the “Working
Group”) was formed in order to
conduct a thorough, multi-
dimensional review and
evaluation of court practices
implemented by New York State
Courts during the COVID-19
pandemic.  The effort was
undertaken  with  extensive
cooperation of the New York
Courts, though it is an
independent project of the
Working Group. The Working Group is an
initiative of The Commission to Reimagine
the Future of New York’s Courts, which was
formed in June 2020 to study and make
recommendations to improve the delivery
and quality of justice services, facilitate
access to justice, and better equip the New
York Courts to keep pace with society's
rapidly evolving changes and challenges.
The Working Group’s members reflect a
diverse set of stakeholders in the court
system, including judges, court admin-
istrators, prosecutors, public defenders, and
attorneys from a range of practices,
including private practice, governmental,
and legal services organizations.

Although the Working Group was tasked
with leading this effort, a much larger group
of people and organizations are responsible
for providing the substance of this report.
The Working Group’s key strategy for
preparing this study was to listen to people
who experienced the effects of the pandemic
on the courts firsthand. Thus, as part of an
extraordinary outreach campaign, the

Working Group held three full-day public

hearings between June and November 2022,
in Albany, Buffalo, and New York City.
Over 90 people from the courts and greater
legal community testified at these hearings,
which were livestreamed on the internet.
They included judges and court staff, union
leaders, academics, leaders of prominent
legal services organizations and Dbar
associations, lawyers in large practices,
lawyers in small practices, solo practitioners,
prosecutors, members of the defense bar,
and leaders from local government and law
enforcement. In addition to these in-person
hearings, the Working Group hosted more
than 30 remote listening sessions, conducted
virtually, covering a range of topics,
including commercial litigation, criminal
proceedings, disability issues, language
access, family courts, housing courts,
problem-solving courts, town and village
courts, rural legal services, domestic
violence, self-represented litigants, and
more. Finally, the Working Group received
written testimony in addition to, or in place
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Introduction

of, live testimony. All told, the Working
Group heard testimony from more than 300
people and organizations, and their insights
provide the backbone and primary source
material for the substance of this report. A
full list of the individuals and organizations
that contributed are contained in Appendix
A, and the strength of this report is due to the
contributions and insights from this
impressive group.

The Working Group also looked at an
extensive body of surveys, data, and reports
prepared by other organizations inside and
outside of New York State regarding the
effect of the pandemic and related issues.
These include reports from the state’s
leading legal organizations and initiatives,
including the New York State Bar
Association, The New York City Bar
Association, The Fund for Modern Courts,
The Commission to Reimagine the Future of
New York Courts, The Permanent
Commission on Access to Justice, and The
New York Legal Assistance Group. The
Working Group also relied on the extensive
body of work assembled by the National
Center for State Courts for a national
perspective on court responses from other

states. The collection of these works can be
found in the bibliography to this report.

The organization of this report is
straightforward. Section II offers an
executive summary of the findings of this
report. Section III sets forth a summary of
the primary elements of the court system’s
Section IV

observations and

response to the pandemic.
summarizes  the
perspectives that were gathered through the
extensive testimony gathered through the
Working Group’s in-person hearings,
remote listening sessions, and written
Section V sets forth the
recommendations of the Working Group

submissions.
based on these observations and
perspectives. And Section VI concludes the
report with a look forward to next steps.!

The COVID-19 pandemic was arguably
the most disruptive event in the history of
the New York Courts, and it brought
significant hardship to many individuals
who depend on the court system. That
hardship cannot be undone, but our sincere
hope is that this report will be an important
step along the path to improving the
performance of the courts and ensuring that
the next time there is a significant disruption,
the courts are prepared.

The Pandemic Practices Working Group thanks the efforts of the following individuals and

organizations for their invaluable assistance in the public outreach and preparation of this report:

Wilderness Castillo-Dobson, Portia Proctor, Thomas Ruane, Nicole Swanson, and Vincent Tennant from
Proskauer Rose LLP; Kelsey Miller from Cravath, Swaine & Moore LLP; Barbara Mule from the Office of
Court Administration; Jeanna Savage from the Unified Court System; and Lynn Kodjoe from the

New York State Bar Association

!'In reviewing this report, it may be helpful to understand the many different courts within New York’s court

system. Appendix B provides a brief overview of these courts.
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Executive Summary

The impact of the COVID-19 pandemic on
the New York Courts was profound. Itis not
surprising that an unprecedented public
health crisis would have significant impacts
on a public institution like the courts, but it
is nevertheless important to take account of
its many effects and repercussions. Many of
the effects were short-term, brought about
by the public health emergency that
temporarily shuttered businesses and
government operations across the state. In
the court system, this translated into
hundreds of courthouses that were forced to
close their doors and the hurried shift of
court operations from an almost exclusively
in-person system into a predominantly
remote one. Although the court system
continued to function throughout this
transition, the effect was a significant
disruption in the accessibility of the courts to
the tens of thousands of New Yorkers who
Individuals who had
important business before the courts found it

rely on them.

difficult—and in some cases, impossible —to
have their day in court. In other cases, the
business of the courts proceeded, but with

processes that were inconsistent, changing,
opaque, and not suited to the fair and
equitable administration of justice. These
effects are still felt today.

That said, some of the consequences of the
pandemic on the courts have led to a court
system that is more efficient and better
prepared to do its work. It could be argued
that the way in which New York Courts hear
cases has changed more in the last three
years than in the sixty years since the
creation of the Unified Court System.
Historically, cases proceeded nearly
exclusively in physical courthouses, in
which litigants, counsel, judges, and court
staff gathered in one place to argue and hear
disputes. Now many of them have become
“virtual,” with some or all participants able
to appear via phone, video, or other remote
technologies. This new paradigm for judicial
proceedings presents novel challenges and
increased technical demands, but it also
presents truly revolutionary possibilities for
how justice is delivered to the public, which
the courts are just beginning to explore.
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Executive Summary

There are many observations, lessons, and recommendations for the court
going forward, but key themes and conclusions include the following:

The courts stayed open. In the face of an
unprecedented pandemic, New York Courts
continued to function. It was a critical
priority for the court system that it not
“close,” even in the darkest hours of the
health emergency. That the court system
was able to deliver on this goal is a testament
to the dedication, creativity, and tireless
efforts of judges, court staff, and
administrators, who worked long hours,
nights, and weekends for months to keep the
court system functioning. The importance of
their efforts to the work of the courts over
these past three years cannot be overstated.

There was significant disruption and
hardship for many court users. The above
notwithstanding, many New Yorkers found
themselves without effective access to the
courts. Although courts were technically
open, for several months following the onset
of the pandemic, it was difficult for many to
gain access to the courts. A critical
development was the suspension of matters
deemed “non-essential” from being filed
and/or proceeding, which occurred in March
2020 and remained in place to varying
degrees for months. While this decision was
understandable at the time, made to triage
demands when the courts were not at full
capacity, it left thousands of New Yorkers
effectively shut out of the court system,
unable to pursue matters “essential” to them.
The personal consequences for these New
Yorkers have been in many cases
devastating, and the courts should make it a

top priority to never be forced to make such
a decision again.

The courts were not adequately
prepared for the COVID-19 pandemic.
When the pandemic hit, the court system did
not have a plan to adjust its operations and
continue to fulfill its mandate. Moreover,
years of underfunding the courts, especially
of high-volume courts such as family and
housing courts, contributed to their inability
to respond effectively. It is no surprise that
the court system was unprepared for a
health crisis without precedent in this
country for the last century. That said, there
would be no excuse for a failure to prepare
for the next disruption, when (not if) it
occurs. Given the threats posed by future
health emergencies, as well as weather and
other natural and man-made disasters, the
court system must take steps to prepare for
the next disruption, including by developing
a detailed plan and a system for testing,
refining, and deploying that plan.

Court innovation during the pandemic
resulted in practices that should be
continued. Not all was bad news for the
courts during the pandemic, and practices
emerged that many found to be significant
improvements to the traditional way of
doing things. For example, the use of virtual
proceedings brought substantial benefits to
many. While not every type of matter or
every proceeding is appropriate for virtual
proceedings, they can mean greater
convenience and accessibility to the courts,
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Executive Summary

less time spent traveling to courthouses, and
the ability for counsel to effectively represent
more clients in more forums. Court users
also lauded the use of “time certain”
proceedings, which became the norm during
the pandemic, in place of the derided “cattle
call” system, in which courts scheduled
multiple matters to start at the same time,
resulting in long waits for litigants to have
their cases heard. Finally, the pandemic saw
a significant expansion of the wuse of
electronic filing, and there is broad
consensus that this practice should be
expanded into every court in the state, with
appropriate protections for self-represented
litigants.

Technology investment has become a
strategic imperative for the courts. The
court system’s experience during the
pandemic revealed that a key aspect of court
readiness is technological readiness, and
2lst-century courts cannot be effective
without 2Ist-century technology. While
there are discrete examples of investment
and innovation in the courts that have
worked, the court system needs a more
sustained and consistent effort to be
successful over the long term.  Key
investments include new technologies to
support virtual proceedings, statewide
modernization of antiquated courthouses

and courtrooms, an expansion of e-filing,
revamped systems for communicating with
court users, including a new court website,
technology “kiosks” for court users without
reliable access to the internet or computer
devices, and an expansion of technical
support resources to aid court users, judges,
and court staff in using the technologies at
their disposal.

The courts need more staffing and
resources to be prepared for the future. The
investments needed to prepare the courts for
the future require more funding from the
state. This includes greater investments in
technology infrastructure, as described
above. In addition, the court system is facing
a crisis in staffing on a number of fronts,
from staff that have opted for early
retirements or are being lured away by better
offers, historically inadequate numbers of
judges and court staff, especially in the
highest-volume courts, and depleted ranks
of prosecutors and lawyers for the indigent,
including 18-B attorneys who have not
received a pay increase in more than 18
years. No plan to address the challenges and
opportunities from the pandemic will be
effective if there are not enough skilled
people to implement it.
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Executive Summary

Based on these observations, the Working Group offers the following fourteen
recommendations, which are described more fully in the report below:

¢ Recommendation 1: Expand and encourage
the use of virtual proceedings

¢ Recommendation 2: Bring greater
transparency and consistency to the use of
virtual proceedings

¢ Recommendation 3: Improve the
functioning of virtual proceedings

¢ Recommendation 4: Expand alternatives for
court users to access virtual proceedings and
other court resources

e Recommendation 5: Improve accessibility
for people who require accommodations

¢ Recommendation 6: Improve systems for
communicating with and supporting court
users, including a new website

¢ Recommendation 7: Ensure that there is
appropriate public access to virtual
proceedings

¢ Recommendation 8: Expand use of
electronic filing

¢ Recommendation 9: Invest in locally
appropriate modernization projects that will
permit courthouses to better support virtual,
hybrid, and in-person proceedings

¢ Recommendation 10: Improve training and
technical support available for judges, court
staff, and users

e Recommendation 11: Expand and provide
better support for court staff

¢ Recommendation 12: Implement a plan for
responding to a future pandemic or other
court disruption

* Recommendation 13: Appropriate and
earmark supplemental funds for court
modernization and emergency preparedness

e Recommendation 14: Create a permanent
working group of stakeholders, external
experts, and internal decisionmakers to help
implement the above recommendations and
identify future needs
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The Court System’s Response to the Pandemic

On January 24, 2020, Governor Cuomo
announced a series of actions in response to
“an outbreak of a novel coronavirus,” after
the Centers for Disease Control and
Prevention announced the first two
confirmed cases in the United States—one in
Washington State and one in Chicago.? On
March 1, the Governor announced the first
confirmed case of a New Yorker testing
positive for the virus,® and within another
week, 76 individuals had tested positive for
the virus.* Less than a week later, Governor
Cuomo declared a state disaster emergency

for the entire state of New York.5

In response to the Governor’s declaration
of emergency, the Unified Court System
(“UCS”) undertook a number of steps to
permit the continued functioning of the
courts while protecting the health and safety
of court staff, litigants, lawyers, and

members of the public.

First, on March 16, the Chief
Administrative Judge (“CAJ”) ordered that
all “essential court functions” were to
continue, while “non-essential” functions of
the court were to be postponed.® The order
stated that eviction proceedings and orders,

property,
foreclosures, and criminal matters wherein

auctions of residential
the defendant was not in custody were to be
suspended until further notice.” Criminal
matters in which the defendant was in
custody were to be adjourned or conducted
remotely, and arraignments were also to be
conducted remotely. The order directed that
all civil matter motions be taken on written
submission, except in  “exceptional
circumstances,” and that all arguments were
to be held remotely where possible. A
follow-up order on March 22 prescribed that
“no papers shall be accepted for filing” by
any court for any matter except those
deemed “essential,” defined to include,
criminal

among  other  proceedings,

2 Governor Cuomo Outlines State Response to First Two Confirmed Cases of Novel Coronavirus in United States, January

24,2020. Available at: https://www.governor.ny.gov/news/governor-cuomo-outlines-state-response-first-two-

confirmed-cases-novel-coronavirus-united.

3 Governor Cuomo Issues Statement Regarding Novel Coronavirus in New York, March 1, 2020. Available at:

https://www,govemor.nv.gov/news/governor—cuomo—issues—statement—regarding—novel—Coronavirus—new—vork.

* At Novel Coronavirus Briefing, Governor Cuomo Declares State of Emergency to Contain Spread of Virus, March 7, 2020.

Available at: https://www.governor.ny.gov/news/novel-coronavirus-briefing-governor-cuomo-declares-state-

emergency-contain-spread-virus.

5New York State Executive Order 202.

¢ Administrative Order of the Chief Administrative Judge of New York Courts AO/68/20.

7The suspension of eviction proceedings, foreclosures and court-ordered auctions of property was subsequently

addressed by additional CAJ AOs, Governor’s EOs, and, ultimately, state-wide legislation (the Emergency Eviction

and Foreclosure Prevention Act of 2020). This law, which was signed by Governor Cuomo on December 28, 2020,

immediately stayed pending residential eviction proceedings for sixty days, and provided that where a tenant

submitted to the landlord or the court a declaration attesting to hardship arising from or during the COVID-19

pandemic, proceedings would be further stayed until May 2021.
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The Court System’s Response to the Pandemic

arraignments,  temporary  orders  of
protection, child removal applications,
juvenile delinquency intake, commitment
proceedings under the Mental Hygiene Law,
applications regarding landlord lockouts,
and “any other matter that the court deems
essential.”® The effect of this system was that
there were a significant number of
purportedly “non-essential” matters that
were not able to be filed, or if already filed,
not able to proceed. This Report will detail
the consequences of this bifurcation between
“essential” and “non-essential” matters.

Second, the courts consolidated oper-
ations such that special parts were
established in certain courthouses that could
hear matters from across the relevant
jurisdiction. Courts outside of New York
City were directed to establish special parts
in certain courthouses such that “essential
matters” could be consolidated from all
other courts within each judicial district.’
For example, court operations in Nassau and
Suffolk Counties were consolidated into
single courthouses in each county.
Operations in other judicial districts were
consolidated from 15 or 20 different
courthouses into fewer than ten. Courts
inside New York City were directed to
remain open, but only to hear “essential
matters.”

Third, for the courts that remained open,
rules were established to provide for social
distancing and to otherwise allow for safe
operation.  Orders provided for social
distancing by specifying the maximum
capacity in courtrooms and auxiliary
rooms' and by limiting the number of
judges and staff who were to report to the
courthouse to work in-person.!’ Orders also
designated backup courthouses, on-call
judges, and emergency lists of staff for each

county within a given judicial district.!?

Fourth, the courts worked to facilitate
remote work for judges and court staff.
Initially, many courts were not able to
function effectively because courts were not
prepared to work remotely. Aside from
judges, management, and technology staff,
no UCS employees had laptops or the
software necessary for them to access court
UCS immediately

provisioned  virtual private network

networks remotely.

accounts for staff to access court networks,
requisitioned and delivered laptops when
they became available, and provided
technical and operational support to
employees to allow for remote work. Within
a matter of weeks, UCS had deployed the
necessary hardware and software to
essentially all judges and UCS employees
who needed remote access to court systems.

8 Administrative Order of the Chief Administrative Judge of New York Courts AO/78/20.

? Administrative Order of the Chief Administrative Judge of New York Courts AO/68/20.

10 Administrative Order of the Fifth Judicial District, March 16, 2020.

nd.

12 See Third Amended Administrative Order of the Seventh Judicial District, April 14, 2020.
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The Court System’s Response to the Pandemic

Fifth, the courts shifted much of their
business from in-person proceedings to
virtual proceedings. Prior to the pandemic,
some courts allowed for participants to call
in via telephone for certain types of
proceedings, such as to facilitate attendance
from people who lived long distances from
the courthouse. The family courts also had a
method for domestic violence survivors to
file family offense petitions remotely, as well
as have their initial appearance for a
temporary restraining order held by
videoconference. Otherwise, courts
generally did not support virtual
appearances for any kinds of proceedings.

With the March 16 order, the court system
initially provided for the use of remote
means to hear arguments on motions only in
“essential matters,” but it had simply
suspended all non-essential matters, rather
than permitting them to proceed virtually.
In April, as it became clear that the
interruption was not going to be short-lived,
the CAJ ordered that virtual proceedings be
expanded to advance cases of all types—
both essential and non-essential —including
for case management and discovery
conferences, not just motion practice.’® At
that time, Skype for Business was available
to the court system and was designated as

the exclusive tool for hosting video
conferences held by the court. In the
following months, the CAJ ordered the
expansion of the use of virtual technology
across a variety of proceedings, including in
“problem-solving” courts, 4 virtual
alternative dispute resolution,’® foreclosure
conferences or proceedings,'® eviction
proceedings,’” and certain Mental Hygiene
Law proceedings.’® Some judicial districts
issued  Virtual Courtroom  Protocols
(“VCPs”) that set forth procedures for the
use of virtual technology across various
types of criminal and civil proceedings,
addressing issues related to staffing, public
access, press access, signage, court reporters,
and interpreters.!’

Skype for Business permitted the parties
to a proceeding to assemble by
videoconference. As the statewide
videoconferencing product already used by
the court system, many judges and non-
judicial staff were familiar with the functions
of Skype and using it regularly. However,
for court appearances, Skype lacked certain
functionality, such as breakout rooms to
facilitate private conversations between
parties, and the ability to play video and
audio files within the videoconference. The
sound and video quality could also be poor,

13 Administrative Order of the Chief Administrative Judge of New York Courts AO/85/20.
4 Administrative Order of the Chief Administrative Judge of New York Courts AO/87/20.

15]d.

16 Administrative Order of the Chief Administrative Judge of New York Courts AO/157/20.
17 Administrative Order of the Chief Administrative Judge of New York Courts AO/160A/20.
18 Administrative Order of the Chief Administrative Judge of New York Courts AO/144/21.
19 Administrative Order of the Third Judicial District, April 3, 2020.
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especially for large groups. Due to these
shortcomings, in December 2020 Microsoft
Teams replaced Skype for Business as the
standard platform used to support virtual
proceedings in New York Courts. Teams
addressed the principal shortcomings of
Skype, although as discussed further below,
as a tool designed principally for business
meetings, it remained imperfect in providing
the range of functionality required for court
hearings.

Sixth, the court system undertook a
significant expansion of the electronic filing
system, called the New York State Courts
Electronic  Filing System (“NYSCEF”).
Electronic filing (or “e-filing”), which has
been in place in some form since 1999,
permits parties and counsel to securely file
court documents electronically through the
internet.?? This avoids the need to file court
documents in-person or by mail. E-filing
also effectuates electronic service of
documents on other parties and permits
users to browse and access filings, court
decisions, and other court documents
electronically. E-filing is not available in all
courts, and in some courts, it is available
only where all parties consent to its use.
Prior to the pandemic, e-filing (either
mandatory or consensual) was available in

many civil matters in the Supreme Court,
Surrogate’s Court, and the Court of Claims,
with availability varying by county.?!
Importantly, no e-filing (mandatory or
consensual) was available for criminal
matters or for matters in some of the highest-
volume courts, such as family courts and
courts that hear housing matters. A statute
that prohibits or places limits on the ability
of the court system to deploy e-filing to
certain courts and certain types of cases is
responsible for the limited availability of e-
filing.?

Working within these limitations, in
March 2020, the CAJ extended the
consensual use of e-filing to all civil matters
within the Supreme Court in 47 of New
York’s 62 counties.?> And in April 2020, the
CAJ permitted judges in all New York
Courts to file orders and decisions
electronically.?* Despite these steps, e-filing
was still not available in many courts.
Moreover, in courts that permitted only
consensual e-filing, the lack of consent by
any party meant that all parties were
required to file papers in the traditional
manner, by hand or by mail, and to
separately serve the other parties. Critically,
litigants and counsel in courts without e-

20 Commission to Reimagine the Future of New York Courts, The Expansion of Electronic Filing: A Report and

Recommendations of the Structural Innovations Working Group (January 2021). Available at:

https://www.nycourts.gov/LegacyPDES/publications/pdfs/CommitteeReport-eFiling.pdf.

2 Memorandum Re: Electronic Document Delivery System (“EDDS”), Unified Court System (April 30, 2020),

Appendix B.

2 2015 Sess. Law News of N.Y. Ch. 237 (A. 8083) (McKINNEY'S).
2 Administrative Order of the Chief Administrative Judge of New York Courts AO/81/20.
2 Administrative Order of the Chief Administrative Judge of New York Courts AO/86/20.
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filing generally lack the ability to access
court filings electronically.

In courts and in matters where e-filing
was not available, courts improvised in
order to permit the electronic delivery of
documents given the challenges and health
risks associated with in-person filing. One
such improvisation was to allow parties to
email documents to chambers or court
clerks.  This presented a number of
problems, including a lack of standards
across judges and courts, inadequate
tracking of filed documents, and no
encryption of documents during transit. To
satisfy the emergency need in a more
systematic manner, the UCS implemented
the Electronic Document Delivery System
(“EDDS”), which allows users to enter case
information on a web page and upload the
documents to be securely transmitted to the
appropriate court or clerk. The transmission
of documents through EDDS does not
constitute “filing” of the document, and the
document must still be reviewed and
officially filed by the clerk. That said, it saves
parties from needing to deliver documents
physically to a courthouse and permits
clerks to receive and file documents while
working remotely. EDDS was made avail-
able in May 2020 in all courts and matters in
which e-filing was not available.? 26

In addition to the above systematic efforts,
individual courts undertook their own
measures to respond to the pandemic. These
efforts are too numerous to detail, but some
examples include:

e The Civil Court of New York set up “kiosks” at
its satellite locations through which court users
could be interviewed remotely, have the
appropriate forms generated, and have those forms
presented to a judge for review. After judicial
review, the judge’s determination could be
returned to the court user via the kiosk with
appropriate instructions. Hearings were also
conducted virtually via these satellite offices.

The Special COVID Intervention Part (SCIP)
in the 7th Judicial District consolidated all
housing matters in the district into a single part,
which allowed cases to be heard more quickly. The
SCIP also integrated the provision of services such
as housing and rental assistance, mediation, and
legal counsel. The SCIP was used as a model for
similar parts throughout the state (and many
believed it helped increase access to the courts),
ensured uniform application of state and federal
protections, prevented evictions, and improved
access to legal and social services.

The Erie County Family Court staff connected
with  primary  domestic  violence  service
providers—Haven House and Family Justice
Center—to create a procedure for essential filings
and to assist the public remotely by phone. The
Erie County Family Court also connected with the
Erie County Department of Social Services to
create a remote-filing procedure for remand,
neglect, and abuse matters.

Memorandum Re: Electronic Document Delivery System (“EDDS”), Unified Court System (April 30, 2020),

Appendix B.

2 Administrative Order of the Chief Administrative Judge of New York Courts AO/87/20.
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e The New York City Family Court created a
citywide virtual intake court, hotline, and email
boxes for self-represented litigants and attorneys to
file essential and emergency applications. Those
citywide virtual intake mechanisms were able to
process filings on essential matters and other
emergency applications, including requests for
orders of protection, remand applications in child
welfare and juvenile delinquency cases, and
emergency orders to show cause and writs. While
initial operations consisted of three virtual intake
court parts servicing all five counties, the New
York City Family Court expanded this capacity
over time, reaching 28 intake court parts. Virtual
court interpreters and a language line were
established to address language concerns. The
Manhattan Family Court set up a live feed to allow
for the public viewing of proceedings. By April
2021, each courthouse had retrofitted at least one
courtroom or private computer terminal such that
parties could participate in proceedings virtually
from the courthouse, equipped with courthouse
technology.  Although the court implemented
efforts such as these to maintain access to justice,
court users experienced significant impediments,
as this Report will detail below. These impediments
caused significant disruption in the lives of
litigants that cannot be overlooked.

Even as the pandemic continued to affect
daily lives, the court system made plans to
begin a phased return to more “normal”
operations. In May 2020, the Chief Judge

and Chief Administrative Judge put forth a
plan for the gradual and phased expansion
of court operations: The Return to In-Person
Operations Plan (“RIOP”).” As counties
across the state reached safety benchmarks
established by Governor Cuomo, they were
permitted to slowly expand staffing in
courthouses, the filing of new matters, and
the holding of in-person proceedings. The
RIOP thus comprised several phases,
implemented by Judicial Districts at
different times from May through October
2020. [Initially, courthouses that had been
closed were re-opened just to judges and
court staff to perform administrative
functions on a limited basis, but in-person
proceedings remained prohibited, and social
distancing and other health and safety
protocols remained in place. ? Importantly,
the earliest phase lifted the moratorium on
filing of new “non-essential” matters. Later
phases opened courthouses to greater
numbers of staff and litigants and expanded
the types of proceedings that could be heard
in person.? At the same time, judges were
encouraged to continue to hear matters
virtually where appropriate and to stagger
court appearances to limit the number of
people in courthouses.*®

2 New York State Court System to Begin Return to In-Person Courthouse Operations, New York State Unified Court

System, May 13, 2020.

2 New York State Court System to Begin Return to In-Person Courthouse Operations: Judges and Staff in Counties

Meeting Governor’s Benchmarks to Return to Their Courthouses; New Case Filings Will Be Accepted, New York State
Unified Court System, May 13, 2020. Available at: https://nycourts.gov/LegacyPDFS/press/PDFs/PR20 17.pdf.

» Courts in Five Upstate Judicial Districts to Begin Second Phase of Gradual Return to In-Person Operations, New York
State Unified Court System, June 2, 2020. Available at: https://nycourts.gov/LegacyPDFES/press/PDFs/PR20 22.pdf.

30 Courts in Five Upstate Judicial Districts to Begin Phase Three of Return to In-Person Operations, New York State
Unified Court System, June 16, 2020. Available at: https://nycourts.gov/LegacyPDFS/press/PDFs/PR20 27.pdf.
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By May 2021, more than a year after the
start of the pandemic, all courthouses in the
state had resumed full in-person operations.
In January 2022, the mandatory adjournment
of matters pertaining to foreclosures,
evictions, and tax liens was terminated.3!
Courts were thus able to function as they had
prior to the pandemic with in-person
proceedings, albeit with a substantial
backlog of cases that had not been possible

to file or hear during the pandemic.

Many courts and judges continue to
employ the tools and protocols that were put
in place during the pandemic, such as virtual
proceedings and e-filing. Indeed, as will be
described in more detail below, despite the
substantial challenges faced by the courts
during the pandemic, many of these tools
brought with them significant benefits that
judges, court users, and staff alike would like
to see continued.

3 Administrative Order of the Chief Administrative Judge of New York Courts AO/34/22; Administrative Order
of the Chief Administrative Judge of New York Courts AO/35/22.
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Through three public hearings, more than 30 remote
listening sessions, and dozens of written submissions,
the Working Group heard from more than 300 judges,
court staff, lawyers, litigants, and other stakeholders
regarding their experience in the New York Courts
during the pandemic. Based on that substantial body
of testimony, the Working Group offers the following

observations and perspectives.

New York State Courts Stayed Open, but There Were Substantial Challenges

Due to the tireless efforts of judges, court
administrators, court staff, and outside
stakeholders, the court system, as a whole,
never closed. To be sure, many courthouses
were physically closed to in-person
proceedings, and cases deemed “non-
essential” were unable to proceed.
However, the courts were able to function
continuously thanks to statewide adaptation
efforts led by judges and dedicated court
staff.

Court operations were able to stay open
in large part because of an unprecedented,
rapid transition from in-office to remote
work. In the initial days of the pandemic,
remote work was difficult because many
counties simply did not have the
technological infrastructure for remote
work. Many courts lacked the equipment to

allow employees to work from home.
Following the onset of the pandemic, OCA
was able to distribute hardware and
software to support secure remote work, and
soon after many judges and court employees
were able to recommence effective work

“The pandemic only exacerbated the
challenges that had already existed within
the court system.”

Ryan Gallagher, Director of Legal Technology,
Family Legal Care

from home.®> These efforts were possible
due in large part to court staff who worked
long hours and took on responsibilities not
in their job descriptions, such as personally
delivering laptops to employees” homes. In
time, many court operations were able to
proceed remotely in a relatively smooth

manner.

32 This was not necessarily true for Town and Village Courts, which are not under the jurisdiction of OCA.

Thirty-two percent of Town and Village court judges use non-UCS-issued computers at home to conduct court

business remotely. See Remote Judging Survey: Experiences with Virtual Proceedings, the Technology Working Group of

the Commission to Reimagine the Future of New York’s Courts, New York Unified Court System, October 2021.
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The implementation of remote

proceedings was also critical to the
continued operation of the courts. Many
courts adopted some form of remote
proceedings, and those that did were able to
initiate them within weeks of the onset of the
pandemic. The speed and success of this
transition varied widely, however, and
depended on the technological capabilities
of both

themselves. Many litigants, counsel, judges,

court users and the courts
and court staff struggled, especially early in
the pandemic, with how to use the virtual
environment to conduct the business of the
courts.

Finally, the consolidation of operations
into a smaller number of courts was an
important aspect of the continued operations
of the courts. Especially in rural counties,
where small courthouses are often situated
far from each other, this consolidation
allowed courts to remain open and staffed
even in the most challenging times of the
These
ensured that at least “essential” cases were

pandemic. consolidated  courts

able to be moved along.

Certain court types faced especially
significant challenges in the shift to remote
proceedings:

e Town and Village Courts: Practitioners noted
frustration that —in contrast to Supreme, County,
and City courts—Town and Village Courts were
shut down for a long period of time during the
pandemic, including some courts that may have

had  the
Additionally, Town and Village Courts often

technology to operate remotely.
lacked infrastructure to allow remote access to
court records, meaning attorneys and the public

could not access records for over a year in some

instances. A survey of Town and Village Courts
suggests there is widespread agreement among
court staff as to the need to facilitate statewide
access to the universal case management system
and e-filing in these courts.3

The Working Group heard testimony from various
court users who expressed concerns with the
ability of Town and Village Courts to operate the
to  facilitate
proceedings, though the same survey in Town and

technology  necessary virtual
Village Courts found that court staff were more-
likely-than-not to report being comfortable with
the use of technology necessary to facilitate virtual

proceedings.3

Family Courts: New York State Family Courts
hear over 600,000 cases per year. The high-volume
nature of these courts, especially in urban areas,
combined with a lack of sufficient staffing and
adequate technology, along with the high
percentage of unrepresented litigants, presented
unique challenges when the pandemic struck.

33 Remote Judging Survey: Experiences with Virtual Proceedings, the Technology Working Group of the Commission

to Reimagine the Future of New York’s Courts, New York Unified Court System, October 2021.

34,

16l Page



Observations and Perspectives

Unrepresented litigants in family court are frustration about the slow pace by which these
disproportionately low-income, from communities courts were able to resolve their cases in the midst
of color, and often face language barriers. of myriad statutory and executive eviction

The lack of virtual proceedings and electronic moratoria, as well as a blanket suspension on the

filing at the time of the pandemic made it difficult
for the New York City Family Court to function.
At the beginning of the pandemic, there were no

statutes of limitations. Frequent changes in the
legal landscape regarding evictions led to
confusion and required the court system to develop
guidance regarding the scheduling, notice

help centers open, very few court clerks available,

and o way to pick up or drop off petitions for pro requirements, stays, and dispositions of cases.

se litigants. Many people informed the Working e Problem-Solving  Courts:  Problem-solving
Group that the lack of electronic access to courts, such as drug treatment and mental health
documents impeded access to justice. courts, saw both benefits and drawbacks to the use

e Housing Courts: New York City housing courts of remote proceedings.  Many see in-person

are still dealing with a considerable backlog that meetings with court participants to be vital for

grew during the pandemic. This backlog was the accountability and relationship-building, and

result of a confluence of factors, including: believe participants take them more seriously due

pandemic-related disruptions that affected many to the solemn setting of a courtroom. However,

courts across the state; a temporary moratorium on others noted that remote meetings can be less

evictions and foreclosures, put in place in the early intimidating to attend as well as allow litigants in

days of the pandemic and then extended until residential treatment to participate in appearances

January 2022; an increase in housing-related without leaving the treatment facility. At a

needs arising from the material hardships of the minimum, virtual proceedings were useful for

pandemic; and shortages of housing counsel keeping in touch with treatment court users

needed to resolve cases even while the “right to during times when in-person appearances would

counsel” law significantly increased demand for not have been feasible and prevented vulnerable

attorneys.  Legal service providers, tenants, participants from being wholly cut off from their

landlords, and their attorneys have all expressed support networks.
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Suspension of Non-Essential Proceedings Resulted in Significant

Impediments to Justice

The decision to separate matters into
“essential” and “non-essential” matters at
the start of the pandemic had significant
repercussions that are still felt to this day.
The decision was understandable at the time,
given the need to limit the
number of  people in
courthouses and the
expectation, at the beginning of
the pandemic, that the
interruption to court services
short-lived.

However, the question of what

would be

kinds of matters are “essential”

is highly subjective, and most matters before
the courts are important or even “essential”
to those affected by them. Preventing
purportedly “non-essential” matters from
proceeding effectively closed the courts to
certain individuals and types of matters for

months.

The hardship associated with this
decision was felt particularly in the family
courts. In the New York City Family Court,
“non-essential” matters included most
visitation, custody, adoption, guardianship,
and support matters, as well as some child
protective and termination of parental rights
proceedings that could not proceed for nine
months or longer. This was enormously
consequential for parents and their children,

GRABER

who faced extended periods of separation or
lack of support funds based on the courts’
inability to process their cases, with
essentially no recourse. Although the New
York City Family Court opened three
citywide virtual intake parts by
the end of March 2020, these
replaced the more than 130 court
parts that had operated prior to
the pandemic, and they were
only open to “essential” matters
and “emergency” applications.

Timothy
The decision also created a

bifurcated system of justice that
disadvantaged those without legal counsel.
“Non-essential” matters like custody were
only being heard if an “emergency”
application was filed. Many represented
parties understood this option and could
therefore get emergency issues heard in non-
essential matters. By contrast, many self-
represented litigants tended not to be aware
of this option and waited months or even
years due to the moratorium. Moreover,
what  constituted an  “emergency”
application was not defined and was
therefore left to the subjective judgment of
court clerks.*

Finally, the system led to an immense
backlog of “non-essential” matters. While
the New York City Family Court rolled out

35 The Impact of COVID-19 on the New York City Family Court: Recommendations on Improving Access to Justice for All
Litigants, The New York City Family Court COVID Work Group: A Joint Project of the New York City Bar
Association and The Fund for Modern Courts, January 2022. Available at: http://moderncourts.org/wp-
content/uploads/2022/02/NY-Family-Court-Report-1-22-2022.pdf.
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virtual courtrooms, and judges and staff
began returning to the courthouses within a
few months of the start of the pandemic,
court appearances still were lacking, and
only a small number of cases actually
proceeded through the court.’ It was not
until December 2020 that the Family Court
began to assign court dates to the “non-
essential” custody and visitation cases that
had been filed prior to the start of the
pandemic, and only in February 2021 that
the Family Court began to assign court dates
to child support cases. By March 2021, a year
after the start of the pandemic, the Family
Court announced that it would begin to
schedule the custody, visitation, and support

cases that had been submitted during the
pandemic.?”

Over the following months, there was
variation in how quickly cases were
scheduled, but it was sometimes haphazard,
with the calendaring of appearances not
necessarily matching the urgency of any
given matter. By December 2021, all cases
that had been submitted throughout the
pandemic were calendared, although there
remains “wide variation in how quickly
cases [are] being scheduled, longer than
usual  adjournments  between  court
appearances, and little or no improvement in
the overall delays in the New York City
Family Court.”

Virtual Proceedings Offered Significant Benefits to Court Users

For those matters that were able to
proceed, virtual proceedings demonstrated
significant benefits for many court users.
Court users with work responsibilities were
less likely to need extensive time off to attend
court proceedings; they could log on during
a break or during their lunch hour. They did
not need to travel to the courthouse or wait
for their case to be called. This meant they
did not have to lose pay in order to attend
court. Court wusers with childcare
responsibilities did not have to make
alternate arrangements or pay for childcare.
Court wusers with limited mobility or
disabilities did not have to navigate the

36 14, at 14.
37 Id. at 15.

38 1d. at 16.

structural impediments they may previously
have faced when attending proceedings in-
person. Court wusers living in rural

“It became apparent throughout the pandemic that
virtual proceedings had a beneficial impact on
litigants, attorneys, court staff and the judiciary.
The benefits were most obvious in the timeliness of
court proceedings, overall, and the cost savings to
litigants and attorneys.”

Hon. Stacey Romeo, Supervising Judge,
7th Judicial District Family Courts
communities far from their local courthouses
saved the time and expense of commuting or
arranging travel. The convenience was

especially felt by those without private
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means of transportation since public transit
in rural communities is often limited.

All of these benefits not only improved
the experience of court users, but also many
testified that parties were more likely to
attend proceedings because of the flexibility
afforded by the format. This resulted in
fewer defaults and more engaged
participation by the parties.

Witnesses testified that a key benefit of
virtual proceedings was that they were
scheduled at a “time certain.” This differed
from the traditional practice in many courts
prior to the pandemic which employed
“calendar calls” (informally, “cattle calls”) in
which a large number of cases would be
scheduled for the same time to be heard
Under the
calendar call system, a party might show up

sequentially by the judge.

for a hearing at 9:30 a.m. but would not have
the case heard until after lunch. Time-certain
proceedings resulted in higher levels of
productivity because parties and counsel
were no longer spending the better part of
their days waiting in a courthouse lobby for
what could be a relatively short appearance.
Additionally, witnesses reported that time-
certain proceedings allowed cases to move
along more efficiently by allowing attorneys

to take advantage of the entire time allotted
to them for their proceeding. Furthermore,
attorneys and their clients appreciated not
having the wasted billable time spent
waiting for cases to be called, which can be
several hours and hundreds of dollars.* Use
of time-certain proceedings has been
recommended nationally as a best practice to
which states should aspire.

Another substantial benefit from remote
proceedings is that they permit counsel and
other court personnel to represent more
clients in more courts. The benefits of this
change were felt by private practitioners,
legal  services providers, appointed
attorneys, interpreters, and court reporters
alike. When all proceedings were in-person,
attorneys ~ were  limited in  their
representations by both time and geography.
With virtual, time-certain appearances,
attorneys can log on to an appearance in one
county and then log on to an appearance in
another county 30 minu